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3anopi3bKoro HauioHanbHOro YHIBEPCUTETY

MPABOBUM MPEIEJEHT SIK CTPUMYBAJbHUN UWHHUK
JOIIYINEHHSA MNPOTHITPABHOCTI KOJIETTAJIBHUMHA
CYB’€EKTAMM NYBJITYHOI AJIMIHICTPAIIIL

Cmamms npucesyena anaiizy npagosoeo npeyeodenmy nio uac 30itiCHeHHs NOBHOBANHCEHb KONe2iaNbHUMU
cyb’ekmamu nyoniunoi aominicmpayii, 1020 poni 8 NPago3acMocogHill disnbHocmi maxux cyo ‘exmig. Posens-
HYMO NUMAHHS, N08 3GHI 3 BUSHAYEHHAM MICYs NPAB06020 NpeyedeHmy 8 OKDeMUX Npasosux pOOUHAX CEIMmY.
IIpoananizoeano adminicmpamugruil i cyoosutl npeyedenmu. 30iiCHeHO DOCTIONHCEHHS WOO0 CYHACHO20 CINAHY
npeyedenmHocmi 8 3akonodascmsi Yxpainu. 3pobneno 6ucHosxu, wjo npasosuti npeyedenm y pasi o2o ogiyit-
HO20 3aKOH00ABY020 3aKPInIeHHs Mie Ou Oymu CMpuMyBaibHUM YUHHUKOM U000 OONYUjeHHs NPOMURPABHOCIIE
KonezianbHuMu ¢yo ekmamu nyoniunoi aominicmpayii i ROKpawumuy cumyayiro 3 po3s sI3aHHAM nyOniuyHo-npa-
606X CHOPI6 3a iX yuacmi.

KitrouoBi cnioBa: npagosuti npeyedenm, cyoosuil npeyedenm, aoMIHICMpamusHull npeyeoerm, Koiezi-
anvHi cyo exmu nyoniunoi adminicmpayii.

Yu. I Tsvirkun. Legal precedent as a deterrent to conceding the unlawfulness by collegial subjects
of public administration

The article is devoted to legal precedent while exercising powers of collegial subjects of public admin-
istration, its role in law-enforcement activities of the subjects. Purpose of the article is to clarify the role of
legal precedent in law-enforcement activities of collegial subjects of public administration, justifiableness of its
introduction into the national legal system.

The author considers the issues related to the position of legal precedent in individual global legal fam-
ilies. It is analysed administrative and judicial precedents. The paper studies the current status of precedence
in the legislation of Ukraine. Scholars note that administrative precedent can be applied when the subject of
public administration exercises discretionary powers. Discretionary powers provide an administrative body
with freedom of decisions or actions of administrative nature. The author marks precedent role lies in the fact
that it serves as a mandatory model for all similar cases, and it is a preventive means and deterrent element to
unlawful decisions and acts for the authorities and officials who solve them. In addition, precedent can be an
example of interpreting legal rules.

The author stresses that an important point in administrative procedure is the definition of judicial dis-
cretion with the legal boundaries in relation to administrative discretion. This is especially important in cases
where a collegial subject of public administration is a defendant. These boundaries should be defined by deci-
sions of the supreme judicial authority.

The paper concludes that legal precedent, in the case of its official legislative consolidation, may be a de-
terrent factor for unlawfulness of collegial subjects of public administration. The author believes that adminis-
trative and judicial precedents are a deterrent for unlawfulness of collegial subjects of public administration. The
requirement of compliance with legal precedents could contribute to uniform application of the legislation in the
same conditions towards different persons. The introduction of legal precedent will reduce the excessive term of
the decision-making process by collegial authorities and level off bureaucratic and corrupt component in their
activities. The institute will promote the observance with such principles of law as legal certainty, equality, le-
gality in law enforcement practice, and prevent abuse by the relevant collegial bodies and their members, avert a
“variety” in regulatory practice, determine the focus in resolving disputes in the courts with their participation.

Key words: legal precedent, judicial precedent, administrative precedent, collegial subjects of public
administration.
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IMocTtanoBka mpo6jemu. [IpuHIMIN piBHOCTI OCOOM Tepen 3aKOHOM i HEAMCKPUMIiHALIi
i 9ac peaizamii opraHamu IyOIIigHOI amMiHICTpalii BIagHUX yNIPaBIiHCHKUX (YHKIIH mocsTa-
€TBCSI, 30KpEMa, 3aCTOCYBAaHHSM IIONEPEAHBOI MPAKTUKU TakuxX opraHiB. OJHAK MpaBOBHUIl mpere-
JICHT He HaJICKUTH JI0 BITIM3HAHOI IPABOBOI TpaauIii. YBakaeMo 3a HEOOXiTHE AOCIIIUTH IepeBaru
1 HEOJIIKK MPAaBOBOTO MPEIECHTY 3 METOI0 BH3HAYECHHS AOIUIHOCTI HOTO 3aCTOCYBaHHS B HisUThb-
HOCTI KOJIeTiaIbHUX Cy0 €KTiB myOmiyHOI anMiHiCTpariii.

AHaJi3 ocTaHHiX gociaimkenb i mydJikanii. [IpoGreMaTHKo0 IPaBOBOTO MpPELEACHTY, 3a-
KOHOJIaBYOTO HOTO 3aKPiIVICHHS Ta 3aCTOCYBAaHHS B YIPABIIHCBHKIN 1 CyIOBIA MpaKTHI 3aiiMaiuCs
Taki BITYM3HSAHI HaykoBIl, sk JI. benkin, M. benkin, €. bongapenko, P. JlemkiB, A. XKypaBiboB,
P. Kyii6ina, H. KoBanenko, JI. JIynp, A. ITapexta, B. Caxniok, I1. PaGinoBuu, T. ®ynei, O. YopHo-
mas3, C. [lleBuyk Ta iH.

Mertoto cTarTi € 3’sicyBaHHsI poJIi IPABOBOTO MPELIEICHTY B IIPABO3aCTOCOBHIHN JISITBHOCTI KO-
JerianbHUX cy0’eKTiB MyOnivHOT aqMiHICTpallii, JOMYCTUMOCTI HOTo BIPOBA/XKEHHS B HALlIOHAIBHIH
NPaBOBii cUCTEMI.

Buxuiag ocHoBHOro marepiady. [cropuyHo ckianocs, o B YKpaiHi BiICYTHE NpereZieHTHE
npaBo. OmHak (akTHYHO CYOBUI MPEIIEACHT MA€E MICIIe 11T Yac PO3MIISLY ¥ BUPIIIICHHS CIIPaB Cyaa-
MH. Pa3oM i3 TUM CHOTOJTHI BUMOTOIO Yacy € JOTPUMAaHHS €THOCTI B IIPAaBO3aCTOCYBaHHI OpraHaMu
BUKOHABUOI BJIaJl1, OpraHaMHu MICLIEBOTO CaMOBPSIyBaHHs i IHINMMU Cy0’€KTaMM BJIaJHUX ITOBHO-
Ba)KeHb, OCKUIBKU MPUHHSTTS HUMU B OJHAKOBUX YMOBaX Pi3HUX pillleHb HA0YJIO IIMPOKOTO MPOSIBY
i cTao mpooIeMor0.

V¥ Pexomennanii Ne R (80) 2 Komirery MinictpiB Pagu €Bponu Big 11.03.1980 3akpimeno,
10 i/ 9ac peatizaiii JUCKPEIifHUX MOBHOBAKEHD aIMIHICTPATUBHUI OPTaH BIAIH JOTPUMYETHCS
MIPUHIMIY PIBHOCTI TEpel 3aKOHOM, He JIONYCKAalouM HeclpaBeTinBol nuckpuminanii [1]. 3rigHo
3 miarorosieHow Panoro €spomnu [loscHroBaibpHOO nonosiaio 1o [Iporokory Ne 12 no KonseHmii
PO 3aXKCT NPaB JIIOAMHH i OCHOBOIIOJIOXKHHX cBOOON (1aii — KoHBeHIIist), MpUHIKT PIBHOCTI BUMa-
rae, o0 /10 OJJHAaKOBUX CUTYaLliH ITiAXOJHIIH OJHAKOBO, a 10 HEOTHAKOBUX CUTYAIlil — IT0-pi3HOMY [2].

Mo crocyerscs mpakTHKH €Bporelchkoro cyay 3 npas moguau (mami — €CIUI), 1o B
Hu3Li pimens nei Cy/ TakoX BUCIOBHB CBOIO TO3HIIIO IIOA0 BAXIJINBOCTI JOTPUMAaHHS aaMiHi-
CTPAaTHBHUM OPTaHOM Yy MOAIOHHMX CHUTYyalisiX €INHOTO MiJAXOMy /10 CBO€I MpakTuku. Tak, y myHK-
Ti 43 Pimenns €CIUI y cnpasi «Kacano Koka nporn Icnanii» Bin 24.02.1994 3a3naueno, 1o
TIlyMaueHHs { 3aCTOCYBaHHs BHYTPIIIHBOTO 3aKOHOAABCTBA MOKJIAAETHCS MEPEayCciM Ha Halio-
HanbHI nepxaBHi opranu [3]. ¥ mynkri 88 Pimenns y cnpasi «Jleiia Caxin nporu Typeuaunnuy»
Bix 10.11.2005 €CIIJI naronocus, 110 3aBXIU PO3YMIB MOHSATTS «IIPABO» B «MaTepiaJbHOMY,
a He «(pOpMaTBHOMY» CEHCI, BOHO BKJIIOYAE SIK ITUCAHE TPABOY», JI0 SIKOTO HAJIEXKATh CEPE IHIIOTO
SIK TA3aKOHHI aKTH W PeryJsTHBHI 3aX0/A1, MPUHHATI KOMIIETCHTHUMH PO3NOPSITYMMU OpraHaMHu
Ha migcrasi qeneropanux [lapaaMeHTOM OBHOBaXXEHB IIO/I0 IIPUHHATTS PillIeHb, TaK i MpeLeAeHT-
He npaBo [4]. Y nynkri 44 Pimenns y crpasi « Tinimmenoc nportu I'penii» Big 06.04.2000 €CII
yKa3ye, mo nependadeHe crarreio 14 KonseHuii npaBo He OyTH AMCKPUMIHOBAHUM IIOAO IIPaB,
rapaHToBaHnX KOHBEHII€10, BBAKAETHCS MOPYIICHUM, SIKIIO JeP KaBH 3AIHCHIOIOTH Pi3HUH MiaXiz
JI0 OCi0 Y CXOXKHX CUTyaIisx [5].

OTxe, IPUHIMIT HEAUCKPUMIHALT Tiependadae, mo moAiOHI crpaBy He OyAyTh pO3TIIIATUCS
M0-Pi3HOMY, ITOTIEPEIHBFOMY PIICHHIO B TAKMX CIpaBaX HAaTA€ThCsA GopMaTbHa 000B’I3KOBICTb.

Bitunsnsani HaykoBii JI. benkin tTa M. BenkiH 3a3Ha4aroTh, M0 aAMiHICTPaTUBHAHN IIPEIICICHT
€ Miporo piBHOCTI OCi0 meper 3aKOHOM, OCKIJIbKH B OIHAKOBHX 00CTaBHHAX oco0a HE MOXE 3a3Ha-
BaTH Pi3HUX YTHCKiB. BogHOUAC aqMiHiCTpaTHBHUIA TPEIeICHT MOKE 3aCTOCOBYBATHCS TiTBKU B Me-
JKaxX JUCKPEIiifHIX TOBHOBAaXCHb, YCTAHOBJICHUX 3aKOHOM, 1 HE MOXKE MiAMIHATH 3aKOHOIABIOTO
perymroBaHHS [6].
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OTxe, BUCHI 3ayBaXKyIOTh, 1[0 aMiHICTPaTUBHUN MPELEICHT MOXKE 3aCTOCOBYBATHCH IIiJ] 4ac
pearizarii cy0’e€KTOM IyONigHOI aaMiHICTpamii JUCKPEIiHNX TTOBHOBa)XkKeHB. JIMCKperiiiHi moB-
HOBa)KCHHS HAJAIOTh aIMiHICTPaTHBHOMY OpPTaHy CBOOOAY B NMPHUUHATTI pIlICHHS YM BYMHEHI il
YIOPaBIiHCHKOTO Xapakrepy. OpraH y pasi HaaiJIeHHS HOTO AUCKPEHiHHUM IIPaBOM Ma€e IpaBoO poO3-
CyIy B pO3B’si3aHHI aAMiHICTpaTHBHUX MUTaHb, [II0 3apaxoBaHi 10 Horo xommereHmii. Takuii opran
YIOBHOBXCHUH HA aJIMIHICTPAaTUBHUI PO3CYA, AKIIO HOTO KOMIIETEHIIIS € AUCKPEIIHHOIO.

AnMiHICTpaTUBHUN poO3Cya MOXe OyTH NMPEACTaBICHO AK 1HTEIEKTyalbHO-BOIBOBHN IIPO-
nec 3abe3nedeHHs JOUIIFHOTO MPaBO3acTOCYyBaHH:, SIKUH BKIIOYae ABI OCHOBHI ctanii: 1) omi-
HIOBaHHS TMOCaT0BOI0 0CO00I0 (WICHaMH KOJIETiallbHOTO aJMiHICTPaTUBHO-TYOIIYHOTO OpraHy)
JI0O3BOJIEHOT aaMIiHICTPAaTUBHOI IOpUAUKO-PakTHYHOI cHTyarii (00CTaBUH aaMiHICTPATUBHOTO
cnpasu); 2) BUOIp HUMHU Ha MIACTaBI PE3y/IbTATiB 3a3HAYCHOI OIIHKK W HA OCHOBI BIiAMOBIIHUX
NpaBOBUX HOPM HaWOUIBII JOIILHOTO, HA IXHIO JIyMKY, BapiaHTa MpaBO3aCTOCOBHOI MOBEIIHKA
(BunaHHs (MPUIHATTS) aAMIHICTPATUBHOTO aKTa, 3MIHCHEHHS aIMiHICTpaTuBHOI i1 ab0 Oe3isib-
Hocri) [7]. Tox IisbHICT BIaJHOTO OpraHy IMOBHHHA I'PYHTYBAaTHCh HAa TOMY, IO CIIOYAaTKy Mae
OyTu 31ificHeHa 00’€KTHBHA OLlIHKa 0OCTAaBUH CIPaBH, sIka HUM BHUPILIYETHCS, @ MICIs LIbOTO 00-
MIpKOBaHO OOMpAaTHUCs pillIeHHS, sIKe PO3B’s3y€ BiMOBIIHE MyONiYHO-TIpaBOBE MUTaHHs. baxaHo,
o0 Take pilleHHs OyJ0 BIyYHUM, NMOBHICTIO, 2 HE YAaCTKOBO PO3B’S3yBajio MmpobiemMy, mod Ha
MaiOyTHE B MoAiIOHIN cUTyalii BOHO CIYr'yBajo B3iplleM Ui HACTYIHOTO 3aCTOCYBaHHS B YIIPaB-
JHCBKIH iSUTBHOCTI.

[Tpodecop B. ABep’ssHOB BUIUIMB TaKi BUIM aJAMIHICTPaTHBHOTO po3cyny: 1) aaMiHiCTpaTHB-
HUH pO3Cy/l NEpIIOro BUAY OB’ SI3aHUM 13 CUTYaLli€l0, KOJIM HOpMa MarepialbHOTO 1PaBa, BCTAaHOB-
JIFOFOYM MOJKJIMBI BapiaHTH pillleHb, 3aJIMIIAE Ha PO3Cy opraHy (IocagoBoi ocodu) BHOIp OTHOTO
i3 IMX BapiaHTIB (HANPHUKIAJ, BUOIp OJHIET 3 mependaueHX CaHKIIEI MPABOBOI HOPMHU 3aXOJliB
BIUIMBY Ha 0COOY, sIka BUNHMIIA aIMIHICTpaTHBHE MTPABOMOPYIIEHHS. ); 2) aIMIHICTPAaTUBHUN PO3CYyA
JIPYTOro BUIY Ma€ MiCIIe TOJIi, KOJIM HOpPMa IIpaBa YIIOBHOBaXKY€ opraH abo mocaaoBy 0co0y JisTH Ha
BJIACHUH PO3CY/I IiJ] Yac peaizallii HaJaHuX IM MOBHOBaXKEHb (HAIPHKIIAM, Ti/T YaC HaJlaHHsI MTBT 1
(ab0) momoMOry IIEBHUM KaTeropist rpoMajisii); 3) aqMiHICTPaTUBHUI PO3CYX TPETHOTO BUIY OB’ sI-
3aHUH 3 OI[IHIOBaHHSAM ITyOJITYHOTO iHTEpeCy Ta Cy0 €KTHBHOIO IHTEPIPETALIEI0 OIHOYHUX TTOHSTh,
TaKUX K «JIOUUIBHICTEY, KHCOOXiTHICTEY», «3 BAXIIMBUX IMiJICTaB» (HAMPUKIIAI, MOXKHA 3BEPHYTHUCS
JI0 CTATHEHb 32 IOPYLIEHHS CIy>KOOBHX 000B’SI3KIB. Y TaKMX BUIAJKaX 11€ThCs PO HaZaHHs OpraHy
(mocaoBiit 0c001) MOBHOBaKEHHS [UISl BUIBHOTO OILIHIOBAaHHS IHTEPECIB UM TIyMauy€HHs MOHATTS
1 IPUAHATTS PillIEHHS 3T1THO 3 TAKOIO OI[IHKOIO ITyOIIIYHOTO iHTEepecy); 4) aIMiHICTpaTUBHUIN PO3CY
YEeTBEPTOTO BU/y BHIUIMBAE 3 MaTepialIbHUX HOPM IIPaBa, sIKi OpraHd BHKOHABYOI BIIQJN KOHKpE-
THU3YIOTH ()OpMi HE IPaBOBOTO aKTa, a CyTO OpraHi3alliifHOl YM MarepiallbHO-TEXHIUYHOI TisNTBHOCTI
[8, c. 262-263].

OTxe, aAMIHICTPaTUBHUH PO3CYI MOXKE OYTH PI3HHUX BHIB, aJie BiH HE MOYKE BUXOIMUTH 32 paM-
KH{ 3aKOHY, a TAKOXK HE IIOBUHEH PI3HUTHCS 338 OTHAKOBHX YMOB.

Bituusnsani HaykoBIi B. ber3enko ta I. [TaHOBa, y3araapHIOIOUHN IPAKTHUKY peajti3arii aaMiHi-
CTPaTUBHOTO 3aKOHOJABCTBA, CYAOBY NMPAKTUKY B aMiHICTPaTHBHUX CIIPaBax, 3allpOIIOHYBAIN TaKy
krmacudikamiro cy0’ekTiB mMyONnigHOT aaMiHICTpalii: cy0’ekTH myOmigHOT agMiHicTpaii 31 cTaTycoM
IOPUIMYHOI 0COOM — OpraHM Jep>kaBHOI BIaIH, AepkaBHI oprand, HarioHamsHuit OaHk YKpainu,
oprauu Bnagu ABroHOMHOI Pecry6niku Kpum, oprann MicIieBOro caMOBpPSAIyBaHHS; KOJEKTHBHI
cy0’exTH yONmiYHOI agMiHicTpamii 6e3 crarycy IOpUANIHOT 0COOM — MEIMKO-COLialbHiI eKCIEePTHI
KOMIcii, pi3HOMaHITHI TUMYacOBi KOMICil (eKCIepTHa, JiKBialliifHa, aTecTaniifHa, KaapoBa TOIIO);
IHAWBiya bHI Cy0’€KTH MyONiYHOI aaMiHICTpalii — MOcaloBi, cyk00Bi 0co0M OpraHiB Aep:kaBHOL
BJIANH, Iep>KaBHUX opraHiB, HarionaneHOTO O6aHKY YKpainu, opraniB Biagu ABTOHOMHOI Peciry0iti-
ku Kpum, opraiB micueBoro camoBpsimyBasHs [9, c. 123].
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YBaXkaemo, 10 10 IIFOTO MEPEeTTiKy BapTo IOJATH e KOJNeTialbHUX Cy0’ €KTiB MyOIiaHOT aaMmi-
HicTpaIlil 3 kiacuikaIiero 3a IX HaJeKHICTIO J0 MiJICHCTEM ITyOIiYHOTO aqMIHICTpYBaHHs — Ha JAep-
JKaBHI OpraHd Ta HellepKaBHi cy0’eKTH (OpraHu MiCIIEBOTO CAaMOBPSIyBaHHS i cy0’€KTH JeneroBa-
HUX IOBHOBA)KEHB ).

JI. Benkin 3a3Ha4ae, M0 MUTAHHS CIIPABE/UIMBOCTI Y B3a€MOBITHOCHHAX 3 OpraHaMH ITyOJiaHOT
aZMiHICTpallii 4aCcTO BUHUKAE TTi/] Yac peaizaiii HUIMH TUCKPEIiHIX TOBHOBAYKEHB — ITpaBa i TH Ha
BIIacHHUH po3cyn. HasBHICT po3cyy B cy0’€KTa BiIaJHUX [TOBHOBa)XXEHb, 3BUUAHO, CITOKYIIA€ HOTO
BHUKOPHUCTATH I pO3CY/ Ha CBOIO KOPUCTh, Y TOMY UHCIHI W Y KOPYNIIHHUX MIAX. 32 TAKUX YMOB
CIPaBEAJIMBOTO PillIEHHSI Ha KOPHCTh IIPUBATHOTO Cy0’€KTa JOMOTTHCS BKpaii ckinaano [10]. Y crar-
Tsx [6; 10] HayKOBeWb MOCIiIKY€E MPOTHIIPABHICTE PIlICHb Cy0’€KTa BIaJHUX IOBHOBAXCHD, KU,
SIK HAMU IiJMIY€HO, 32 MOPsIKOM (PYyHKIIIOHYBaHHS i yXBaJIeHHS pillIEHb € KOJIET1aJbHUM OPraHOM.

Bapto 3BepHyTH yBary Ha Te, IO CBaBLLISA B 3MIHCHEHHI BIAIHAX YIPABIIHCHKUX (DYHKIIN
Hal4acTile MOKHa MTPOCITIAKYBaTH B IISUIBHOCTI KOJIET1aJbHUX Cy0’€KTIB MyOIiuHOI aqMiHicTpallii,
30KpeMa il Yac NPUHHATTS HUMH Pi3HUX PillIeHb 3a OJHAKOBHX OOCTaBHH.

KopoTko npoanaiizyemMo OKpeMmi pilieHHs TAKOTO KOJIETiaThbHOTO CY0’ €KTa BIaHUX IIOBHOBA-
JKEHb, sIK Buina pama npasocynas (nami — BPII).

Buma pana npaBocyns € KoJerialbHAM, HE3aJIe)KHIM KOHCTUTYLIHHUM OPraHOM JIepKaBHOI
BJIQ/IM Ta CyAJIIBCbKOTO BpsimyBaHHs [11].

3rigao 3 miamyskroMm 1 myHKTY 16-1 posminy XV «llepexigai momoxxenHs» KorcruTymii
VYkpainu, BPII yTBoproeTbest nuisixom peopranizauii Buioi paau roctuuii (qani — BPIO). Bianosin-
Ho 1o myHKTY 8 Pimennst BPIO «IIpo peopranizanito Bumoi paan roctuiii, yrBopenus Komicii 3 mu-
TaHb peoprasizarii Bumioi pagu roctumii Ta yrBopeHHs Buioi pagu mpaBocyais i 3aTBepIHKEHHS
[opsinky 3milicHEeHHs 3aX0/iB, OB’ sI3aHUX 13 peopraHizauiero Buoi paay 10cTHIiT Ta yTBOPSHHIM
Bumoi pagmn nmpaBocymms» Big 17.01.2017 Ne 11/0/15-17, BPII e npaBoHacTymHUKOM MaifHa, TIpaB
Ta 000B’s13kiB BPIO [12]._

et xomeriampHUIA OpraH CYIIIBCHKOTO BPSAYBAaHHS CBOIO TPABOBY IMO3MINIO IIOAO 3apa-
XyBaHHsI 0 CTaXy poOOTH, L0 Ja€ MpaBO Ha BIACTaBKY CYyIAi i OTPUMaHHS JIOBIYHOTO I'POLIO-
BOTO yTPHMaHHS, KpiM poOOTH Ha TOCajax CynmiB CydiB YKpaiHW, 9ac poOOTH Ha Mocaaax IMpo-
KypOpiB 1 CIiIYMX, BUCJIOBUB y HHU3LI CBOiX pimeHb, a came: y Pimenni BPIO Big 30.07.2015
Ne 295/0/15-15 [13]; y Pimenni Bim 06.08.2015 Ne 382/0/15-15 [14]; y Pimenni BPII Big
06.08.20015 No 384/0/15-15 [15]. 3oxpema, y mux pimenusx BPIO nifimia BuCHOBKY, mo pobota
Ha I0cajiax MpoKypopa Ta CIIAYOTo MiiIsrae 3apaxyBaHHIO JIO CTaXy, SIKMH Hagae ocobaM IpaBo
Ha BincTaBKy cyai. [Ipote B Pimrenni Bix 22.10.2015 Ne 787/0/15-15 BPIO Bigmosmia JI. y BHeceH-
Hi noanHs 10 BepxoBHoi Pagu Ykpainu (nani — BPY) npo 3BinbHeHHS #oro 3 mocaau cyani. Y npo-
My Pimenni BPO 3a3HagaeThCs, M0 Mpono3uIlis mpo 3BiTbHEHHS JI. (SIKHiA, OKpiM CTaxKy Cymii, MaB
CTaX poOOTH Ha MOCAAax B OpraHax MPOKypaTypH) 3 OCATH CYI/l y BIICTaBKy HE Habpasa OuIbIIo-
CTi TOJIOCIB 1i WICHIB, OCKUIBKH OKpeMi WieHH BUIIOT paul FOCTHIIT BUCTIOBHIIN 3aCTSPEIKECHHS OO0
HasBHOCTI B JI. HEOOXIAHOTO CTaXXy, IKUH JTa€ MPaBO Ha 3BIIBHEHHS CyAi Y BifcTaBKy [16].

Kpim toro, BPIO B Pimenni Bix 21.04.2016 Ne 873/0/15-16 [17] 3a BincytHocTi 20 pokiB
CTaXy Ha mocaJi cynai 3apaxysaina [1. 1o ctaxy, SKuit Jae mpaBo CyAsi Ha BiICTaBKY IEPioj IMPOXO-
JKEHHsI BIICBKOBOI CITy’KOHM, B TOMY YHCIII CTPOKOBOI CIIY»OH, MOHAJICTPOKOI CITy»KOHU Ta CiIy>kOn Ha
odimepcrkux nocagax. Onnak y Pimenni BPIO Bix 04.08.2016 Ne 1919/0/15-16 [18] 3asBaHIKY M.
BIJIMOBJICHO B YHECCHHI nofiaHHs 10 BPY mpo #oro 3BibHEHHS 3 MOcaau cyiii. Y nbpoMy PimeHHi,
30KpeMa, 3p00JICHO BUCHOBOK, IO 3aKOHM W iHIII HOPMATUBHO-IIPABOBI aKTH B JKOIHINA pemakilii He
YMOXITUBITIOBAJIM 3apaxyBaHHs JI0 CTaXYy Cy/Jl epioy MPOXOIKEHHs JIiiCHOT BiiiCbKOBOI Ciry«0H,
TOOTO BilicbKOBOT CITy0H Ha 0iEPCHKHUX MOcaax.

Yomy mpobiema pi3HOCTI aaMiHICTPaTUBHUX aKTiB 32 BUPINICHHS OJHAKOBUX CIPaB CTOCY-
€ThCS YacTile KojeriadbHuX cy0’ekTiB myOmiuHoi aaMinicTparii? CrnpoOyemMo naT BiAMOBiIb Ha
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e 3anuTanHs. Hacamnepen, Ha Hally AyMKy, [I€ TIOB’S13aHO 3 THM, IO PilICHHS, SIKi IPUAMAIOTHCS
KOJIETiaTbHO, 0OTOBOPIOIOTHCS, TOTYIOTHCS M YXBAITIOIOTHCSI TPYIIOI0 0Ci0, TOOTO rPyTIOBIM METOIOM.
KomnerianpHi cy0’exTn myOnivHOT aqMiHiCTpanii NpuiiMaroTh pillIeHHs i BCTYNaloTh y IPaBOBi BiHO-
CHHHU SIK TIEBHI KOJICKTHBH, K IIPABUIIO, A€P>KaBHUX CIIy)O00BIiB. KoxHui1 13 uneHiB Takoro oprany
€ JIOTIOBi/IayeM 3 TOTO YH IHIIOTO MUTaHHS, LIOJ0 SIKOTO HaJali NMPUHMAEThCs pillieHHs. Y 3B’SI3KY
3 THM IO NIPABOBA MO3MIIS OKPEMHX WICHIB HE 3aBXKIH 30ira€ThCsi, Mi>Kk HUMH BUHHKAIOTh BOPO-
XKICTP 1 HaBiTh KOHQIIKTH. L{i opranu B cuily iX KOJIEKTHBHOCTI i 3aBaHTa)KEHOCT] BETUKOIO KiJIbKi-
CTIO TIOTOYHUX YIPaBJIHCHKUX CIIPaB HE € OIEPATUBHUMH, L0 MPU3BOJMUTH IO HEIOOIPALIOBAHHS
BCIiX jgeTraneil, BUPOOICHHS €IMHOTO MiAXOMYy A0 pilleHHsA. ToMy MPHITHATI aKTH KOJETiallbHOTO Op-
raHy 4acTo BiJIPi3HSIOTHCS OJIMH BiJ oqHOTO. Lle mopomkye cynepeuHicTs 1 MiHIMBICTh aIMiHiCTpa-
THUBHOI IPAKTHKH. Y CyYaCHUX TEHICHIIIAX YBAXKAETHCS, IO KOJIETIaIbHICTh K TPYIIOBE PO3B’I3aHHS
npobnemu eeKTUBHIIIA, HIX 1HIUBIIyalbHe IPUUHATTS pitneHHs. [TepeBara B rpyrnoBoMy yxBajeHi
PpilIeHHs OB’ s13aHa 3 HOro 00’ €KTHBHICTIO OO PillleHb, SKi MPHHMAIOThCS OTHOOCIOHO. OTHAK He-
JIOJIIKOM L[OTO € Te, 1110 KOXKHHUH 13 YIEHIB KOJIETialbHOTO OpraHy He Hece IMOBHOT BiANOBIJaIbHOCTI
3a KiHIIEBE PillICHHS, a [1e TIPU3BOIUTH /10 HEOTHAKOBOCTI HOTO pillleHb B OTHAKOBHX YMOBAX.

Jxepena (popmu) aAMiHICTPAaTHBHOTO MpaBa — I1€ 30BHINTHE BUPKEHHS W 3aKPIIJICHHS BMicC-
Ty HOpM ajaMiHicTpaTnBHOro npasa. Cepen BHIIB IOpPUANYHUX JDKEPE aJMiHICTPAaTUBHOIO NpaBa
TPaIUIITHO BUOKPEMITIOIOTh TaKi: HOPMAaTHBHO-TIPABOBUH akT (BH[ IOPHINYHOTO aKTa, IPHHHATHI
KOMIIETEHTHUM Cy0’€KTOM IPaBOTBOPUOCTI, 110 MICTUTh HOPMH aJMIiHICTPaTHBHOTO IIpaBa); aaMi-
HICTPaTHBHO-TIPABOBHUII TOTOBIp HOPMATUBHOTO 3MicTy (ABOCTOpOHHSA abo OaratobiuHa yroma Mix
Cy0’€KTaMH TPABOTBOPUYOCTI; MPABOBUI 3BHYAil (CAHKIIIOHOBAHE JCPIKABOIO MPABHIIO MOBEIIHKH,
10 ICTOPHYHO CKIIANOCS, y cepi YIpaBITiHHSA ); aAMIHICTPATUBHO-IIPABOBA JOKTpHHA (HAYKOBI Iparli
(MoHorpagii, cTarTi, MOJOKEHHS TOIIO) 3 MUTaHb 3JIMIHICTPATHBHOTO MIPaBa, Ha MiJCTaBl IKUX BUPO-
OJIIOTHCS HOBI a/IMiHICTPAaTUBHO-IIPABOBI HOPMH 1 IPHHMAIOTHCSI PIlIEHHS 110 KOHKPETHUX YIIpaB-
JHCHKUX CIIPaBax); aIMiHICTpaTUBHUI MpereneHT (pilIeHHs B KOHKPETHIl ympaBmiHCBKil crpasi,
sIKe cTae 000B’I3KOBHM JIJIsl BCIX aHAJIOTIYHUX CIPaB, [0 BUHUKAIOTH Y MaiOyTHROMY) [19, c. 518].

OTXe, pollb MPELeICHTY IMOJATaE B TOMY, IO BiH CIYry€e 0OOB’S3KOBHM B3ipIeM IUIS BCIX
AHAJIOTIYHUX CIpaB, € PEBEHTHBHUM 3aCO00M 1 CTPUMYBAJIbHUM €JIEMEHTOM I10JI0 IPOTHIIPABHUX
PpIIIeHs i AisTHB A7 OpTaHiB i MOCaOBHUX 0Ci0, MO iX BUpinTyroTs. KpiM Toro, mpereaeHT Moxe OyTh
NPUKIJIAJI0M TIyMaueHHs] HOPM paBa.

«IIpaBoBHii MpereeHT» TIYMauUThCs K CIOCiO 30BHIITHHOTO BUPA)KEHHS H 3aKpITUICHHS 1H-
JVBiTyaJIbHOTO NPaBUJIa MOBEIIHKH, K€ BCTAHOBIIOETHCS KOMIIETEHTHHM OPraHOM JEP)KaBH I
peryitoBaHHSI KOHKPETHOI JKUTTEBOI CUTYaIll 1 CTae 3araJbHO000B’SI3KOBUM Y PETYJIIOBaHHI aHa-
JIOTiYHUX KOHKPETHUX JKATTEBUX CUTYyalill; moTpeda B MpeLeAeHT] MoCcTae HacaMIIepe ] YHACIITIO0K
HasIBHOCTI mporaiuH y npasi. Cepen NpaBoBUX MpPELEICHTIB (CYIOBUX Ta aJAMIHICTpaTHMBHUX) Hai-
MIOIIUPEHIIINME € CYJOBi, IpUTaMaHHi aHTJI0CAaKCOHCHKOMY THITY IpaBoBoi cuctemu [20, c. 77].

Henoniky B cyyacHOMY BITYM3HSIHOMY 3aKOHO/IABCTBI, Ha KaJlb, TIIBKU IPUMHOXKYIOTBCS. Oc-
HOBHI 3 HUX — L€ CYIIepewINBICTh HU3KH HOPMAaTUBHO-IIPABOBUX akTiB HOpMaM KoHctutymii Ykpai-
HH Ta MDKHAPOJHUM JIOTOBOPAaM, 3rojia Ha 000B’SI3KOBICTh SIKUX HaJlaHa MMapIaMeHTOM. 3aIHIIa€ThCs
HE JI0 KiHIS BPEryJIbOBaHUM ITOPSIIOK BUPIMIEHHS YIPaBIiHCEKUX CHOPIB 1 MPUTSATHEHHS 10 BifIIO-
BiJTaNBHOCTI Cy0’€KTiB IMyONmiYHO1 agMiHicTpamii Ta X 4ieHiB. Y 3B 3Ky i3 UM Ha MPaKTHUII Mpo-
0JIeMHMX CHTYalill y X IPaBOBIIHOCHHAX BAKKO YHUKHYTH. YCe i€ OKa3ye, 1110 aJJMiHICTpaTUBHE
3aKOHOJIABCTBO MOTPeOye MONANBIIOr0 JoonpamfoBanHsi. OQHaK IpUBaTHI 0COOH, M0 3HAXOIATHCS
3aBKJH B OUIBII HEBUTIAHUX YMOBax LIONO Cy0’€KTIB BIIaJHUX IIOBHOBAXXEHb, YK€ 3apa3 MOBUHHI
OyTH 3aXHIICHI BiJl HE3aKOHHUX 1 HECTIPABEUIMBUX PillleHb, il 9u Oe3MIsTIBHOCTI TaKUX Cy0’ €KTIB.

B Vkpaini npaBoBuil IpenieieHT He Mae oQilifHOro 3aKOHOAABYOTO 3aKpirienHs. [Ipore ok-
peMi IIPaBHUKH, SIKi € HOTO MPUXUIBHUKaMH, BBaXKAIOTh, 1110 CyI0Ba NPaBOTBOPpUicTh KoHCTHUTYIIH-
Horo Cyny Vkpaiau (nam — KCY) € npaBoBuM npenieaenToM, ockiibku pimmenas KCY po3paxoBani
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Ha CHCTeMaTH4YHE 3aCTOCYBaHHS, BOHHU IIOTh Ha BCil TepuTopii YKpaiHu Ta € 000B’SI3KOBHUMH IS
BUKOHaHHs BCiMa cy0’exramu npaBa. TooTo aktn KCY maroth HopMaruBHe 3HaueHHs. Kpim Toro,
3 oIy Ha dactuHy 5 crarti 242 KACY, skxa mependadae, 1o i 9ac BUOOpY H 3aCTOCyBaHHS
HOPMHU MpaBa JI0 CIIPHUX MPABOBIIHOCHH CYJ] yPaxoBy€ BUCHOBKH LI0JI0 3aCTOCYBaHHS HOPM IpaBa,
BHKIIQJICHI B mocTaHoBax Bepxosroro Cyny (mani — BC) [21], BOHM BKa3yIOTh TaKOX Ha MPEIICICHT-
HuM xapakrtep pimenb BC. [Hmi xk, ki MarOTh BiIMIHHY AYMKY, BKa3ylOTh Ha T€, IO PIIICHHS ITUX
CYJIOBUX OpTaHiB MICTSTh IIPaBOBI MO3MILi1, aJile BOHM HE € IPELeACHTaMH, OCKIJIbKH caMi Il OpTraHH,
BPaxOBYIOUH IXHI TOBHOBA)KEHHS, 3aCTOCOBYIOTh IIPaBO, ajIe HE MOXKYTh TBOPUTH 1 HE TBOPSATH Ipa-
BoBi HopMmHu. Tox pimennst KCY i BC MatoTh 03HaKH MpaBOBOTO MPELE/CHTY, a iXHi IPaBOBI BUCHO-
BKH MICTATh HOPMaTHBHICTb. [IpoTe, 3 omany Ha Te mo YKpaiHa HaJleXXnuTh J0 POMAaHO-TEPMAHCHKOL
NPaBOBOi CUCTEMH, Y sIKii OCHOBHHUM JDKEPEJIOM paBa € HOPMAaTHBHO-IIPABOBUI aKT, PIlIEHHS LIUX
CYIIB y KJIJACHYHOMY PO3yMiHHI HE € TPAaBOBUMH IPELECCHTaMH.

JyMKa oo nNpuiHATTS NpaBOBUX MO3UIIH CYIIB 1 «KBa3iCyJJOBUX» OpraHiB aMiHICTpaTUB-
HOI IOCTHLIT SIK TIPELIE/ICHTIB, 1110 CTBOPIOIOTH HOBI HOPMH IpaBa, 3 OISy Ha HAJIEXKHICTh YKpaiHH
JI0 IPaBOBUX TPaIHIii KOHTHHEHTAIBHOI €BPOIH, HUHI € CYNIepEedINBO0. AJIe HalpaboBaHa MpaK-
THKa OKpEMHUX OPraHiB yce K Taku BIJIIrpae cBOO poiib y (hopMyBaHHI IpaBa i y Hac.

CroroHi «BiIOYBa€THCS MIEPEOCMUCICHHS 3HAUCHHSI MTPELIEACHTY Y IPAaBOBUX CHCTEMax Kpa-
{H pOMaHO-TepPMaHCHKOT PaBOBOT CiM 1, IOKTPHHA SIKUX PaHillle 3ariepedyBajia MOXKIIUBICTh iCHYyBaH-
HS TIPaBOBUX HOPM B iHIIIH Gopmi, KpiM OQImiifHOr0O HOPMATUBHOTO MIPABOBOTO akTa abo CaHKIIiO-
HOBAHOTO TOJIOKEHHD» [22].

OTKe, B)KUBATH TEPMIiH «IIPaBOBUH NpeleaeHT», 30Kkpema, crocoBHO akTiB KCVY, BC no 3axo-
HO/IaBUOTO BH3HAHHS € cripHUM. [IpoTe, BpaxoByoun peaybHy AIHCHICTb MO0 MPAKTHKH 3aCTOCY-
BaHHS y IPaBOBITHOCHHAX aKTiB OKPEMHX CyIOBHX Ta aJMiHICTPaTUBHUX IHCTUTYLIH, SIKi HE € HOP-
MaTHBHO-IIPABOBUMH, MO>KEMO TOBOPHUTH, III0 «IIPaBOBi MO3HIIii», a (HaKTUIHO IpEIeieHT, B YKpaiHi
€ JOJaTKOBHM, JONOMDKHHMM JDKEpPENIOM MpaBa MOpsif i3 MDKHApOIHUMH JOTOBOPAMH, NPABOBHM
3BHYAEM, TIPABOBOIO IOKTPHHOIO TOIIO. X09a MOKH IO BiH MOCITa€e APYTOpsIHE MicIie B HaIIii mpa-
BOBIli CHCTEMI, a He IEPBUHHUM JDKEPEJIOM IIPaBa, SIK B aHIJIOCAKCOHCHKIH MpaBoBiit cim’i.

B anmiiickkoMy TpaBi iCHYIOTH TaKi ITOJIOKEHHS JOKTPUHH TPEIeeHTy: 1) pilleH s, mocTa-
HOBJICHE T1aJIATOIO JIOP/IiB, € 000B’SI3KOBUM JIJIsI BCIX CY/IB; 2) PIIICHHS anelsAIiiHOro Cymy 000B’s3-
KOBE JIJISl BCIX HIDKYMX CY/IB 1 (KpiM pillleHb y KpUMIHAIBHUX CIpaBax) Ul CaMOTo alessiifHOTo
cyny; 3) pillleHHSI BUCOKOTO CyHy € 000B’S3KOBHM JUIs BCiX HIDKUMX cyniB [20, c. 78].

Sk BioMmo, 3a cy0’€KTaMU MMPaBO3acTOCYBaHHS IPAaBOBI MpeLeIeHTH Kiacu(iKyloThes Ha Cy-
noBi (pimenns [Tanaru nopais Benmkoi bpuranii, akti BepxosHoro cyny CIIA) Ta agmiricTpaTHBHI
(pilIeHHs1 OpraHiB BUKOHABYOI BlIav). Y CBOIO Yepry, aAMiHICTPaTUBHI NPEIECHTH BUPI3HIIOTh Ha
Ti, SIKI CTBOPEHI MIXHAPOJHWMH BHKOHaBYMMH OpPTraHAMH Ta BHYTPIIIHbOJCP)KaBHUMH OpraHaAMH
BUKOHaBUOI Biiaju. OCTaHHI MOALIAIOTHCS Ha Ti, SIKI CTBOPEHI OpraHaMi BUKOHABYOT BIIaJI i «KBa-
31CyIOBUMI» OpraHaMu.

OTxe, cripaBeAnBo Oyi0 O MOTOAWUTHCS 3 THUM, IIO MOHATTS «IPABOBUIl MpEIEICHT» ICHY€
B JICKUTBKOX 3HAYEHHSIX. Y MEPLIOMY PO3yMiHHI BiH PO3IISIAETHCS SIK CHHOHIM CY/IOBOI JisUTBHOCTI
3araioM. Y JIpyromy — Iij IpaBOBUM IIPEIECHTOM PO3YMIIOTh pO3p00iIeHi B JepKaBHIN MisITBHOCTI
MIPaBOIOIOKCHHS, BU3HAUCHHS — Je(iHiIlii, MpaBuiia, BKa3iBKH, SKi HAJUICHI OCOOIMBUM CTyIIEHEM
y3araJbHEHOCTi, BU3HAYE€HOCTI, aHAJIOTIYHOCTI ¥, IOHAMEHIII esKi 3 HHX, 3araJbHO000B  I3KOBO-
CTi, a 1HIII — MAIOTh PEKOMCHIAIIHUH XapakTep [23].

AMiHICTPaTUBHAM YBa)KalOTh TaKUi MPELEICHT, [0 BMIIIye B co0i CTBOpPEHi aaMiHICTpa-
THBHUM OPraHOM (OpraHoM yIpaBiIiHHS ab0 M0caaI0BO0 0C00010), T10CI HEe BiOMI 3aKOHOAABCTBY
IIPaBOBi MOJOXKEHHS 1 MpaBwiIa TOBEAIHKH ITICIIs 3aBEPIICHHS PO3B’sI3aHHS BU3HAYEHOI IOpUANY-
HOI cuTyarlii, mo HaOyBaroTh 00OB’I3KOBOCTI ITiJ] YaC BUHUKHEHHS B MaiiOyTHIH MpaKTHUIl aHAJIO-
TiyHUX cropiB [24].
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OCKITBKH YIIPaBIIHCHKI PIMICHHS 32 Cy0’€KTOM HPUHHSTTS MOAUISIOTHCS Ha Ti, SKI MPURHATI
OIHOOCIOHO Ta KOJETiallbHO, aAMIHICTPATHUBHI MPEHEeACHTH MOXYTh PI3HUTHCS 32 CIIOCOOOM yTBO-
peHHs1, TOOTO Ti, SIKI CTBOPEHI KOJIETiaJIbHUM OpraHOM YIPaBJiHHS, 1 Ti, sIKI yTBOPEHI MOCAI0BOIO
0co00r0 omHOOCIOHO. KonerianbHi pilmeHHS po3poOsSroThCs W MPUUMAIOThCA HA 3aciTaHHAX Bil-
MOBITHUX OPraHiB Ha MifACTaBi OLTBIIOCTI royociB. KoneriaapbHuil CTHIIB yIPABIIHHS BBAKAETHCS
JIEMOKpaTHYHHM 1 Bce yacrTime Mae Micue B Hac. ChOTOfIHI pillleHb, SIKi yXBaJIIOIOTHCS TPYIIO0 0cio,
BiJIMOBITHO, 1 CTBOPIOBAaHUX HUMHU IPABOBHX MTO3MIIIH CTa€ Bce OLIbIIe.

YMOBOIO CTBOPEHHSI aJMiHICTPAaTUBHOTO IPELENCHTY € IMEBHUH MpPOLEC MEepeOCMHCICHHS
Ta y3TOMKCHHSI OPTaHOM BHKOHABUOI BIAJU CYKYIHOCTi HOPM 1 IIPUMHCIB CTOCOBHO PEryIIOBaHHS
KOHKPETHOI CHTYyallii, 110 YOCOOIIoeThCs Y (OpMi NEBHOTO aJMIiHICTPATHBHOIO NPAaBO PO3YyMiHHS
(TIpaBOBOTO TIOJIOXKEHHS), 32 IKUM 3a0€31eTy€eThCS iIHAMBITyadbHE IIPABOBE PETYIIOBAHHS CYyCIIiIb-
HUX BIJTHOCHH MiJ 4ac BiJICYTHOCTI KOHKPETHUX 3aKOHOJaBYMX HOpPM a0o0 B pa3i iX HEJOCKOHAJIOCTI.
[Ipu mpoMy TIpaBOMIpHICTH aIMiHICTPaTHBHOTO MPEIECHTY Tependadae BUCOKHIA mpodecionaizm
OpraHy BUKOHABUYOI BJIaJiv, 1110 HAJUJICHNI TOBHOBOKCHHIMHU IIPABO3aCTOCYBAHHS OKPEMOTO MacH-
BY HOpM; yceOiuHMH aHaji3 00CTaBMH CIpaBH; BUOIp HAWOIIBII JOMITHHOTO B KOHKPETHUX YMOBaX
BapiaHTa BHUPIIICHHS CIIPaBH B paMKax 3axoHy [19, c. 519-520].

[Tix gac agMiHICTPaTUBHOTO PO3CYAY NMPAaBOBMH NpELENeHT Mir OM OyTH KitoueM Ui BHpi-
mieHHs 0araThoX MuTaHb. Ha Hamry gyMKy, HOTO 3aKpilUIeHHS CIIPHIIO O MOJIMIIEHHIO CTaHy IPaBo-
BOTO PETYNIOBAHHS ITiJ] Yac 31iHCHEHHS AUCKPELIHNX TTOBHOBAYKCHb.

VY gactusi 1 crarti 17 3akoHy Ykpainu «IIpo BUKOHaHHS pIIlIeHb Ta 3aCTOCYBaHHS MPAKTUKA
€BpOIEHCHKOTro Cyay 3 NMpaB JIIOAUHWY) 3aKPIIUICHO, 0 YKPaTHChKI Cy/IHM il Yac BUPILICHHS CIIpaB
3aCTOCOBYIOTh KOHBEHIIiIO IIPO 3aXKCT MPaB 1 OCHOBOIIOJIOKHUX CBOOOJI JIIOANHM Ta MPakTHKy Cymy
K JpKepeo npasa [25]. OTxe, MONoKeHHS IIbOTo 3aKOHY, TIO-TiepIle, HAOMU3MIN YKpaiHy J0 MpaBo-
BUX TPaJHLiH 1 CTaHAApTIB €BPONENHCHKOr0 COI03Y, a MO-Apyre, 3aKOHOABYO 3aKPilIN HasiBHICTb
y Hac MPaBOBOTO TPEIe/ICHTY K JyKepena MpaBa NpUHANMHI 010 PillleHb BiAIIOBIAHOT MiXKHAPOI-
Hoi cynoBoi iHctutyuii — €CILI.

Kpiwm Toro, B Ykpaini Oymu Bke CripoOH 3aKpilyieHHs Ha PiBHI 3aKOHY BIPOBAHKEHHS TIpeIie-
JICHTY B /IMIHICTpaTHBHY CylOBY NpakTHKy. Tak, BIHHMLBKMIA anessiifHui aAMiHiCTpaTUBHUIA Cya
BHCTYTNUB iHIiaTOPOM 3aKOHOIPOEKTY IIOJ0 BUPIIIEHHS OKPEMUX MUTaHb, OB’ SI3aHUX 13 3aIpoBa-
JOKEHHSIM (3aCTOCYBaHHSAM) 3araJIbHOBU3HAHOI yCcTalneHoi Cy10BO1 MpakTuku [26]. 3a3HaueHuit 3ako-
HOmpoeKT 3apeectpoBaHo y BPY 28.09.2011 3a Ne 9222. Takox 3anpoBaJiuTH NPEUEACHT HA 3aKO-
HOZIaBYOMY PiBHI iHimiroBasIa BeceykpaiHcbka rpoMajichka opraHizamis « Acortiartis cyiiB YKpainu,
sika poszpobuia Ipoekr 3akony Ykpainu «IIpo BHecenHs 3MiH 10 Konekcy aaMiHicTpaTHBHOTO Cy-
JOYMHCTBA YKpaiHu (BiZHOCHO cynoBoi pedopmu)» [27]. YV HaykoBiii mpati A. JKypaBipoB aprymeH-
TYBaB JIOIJIbHICTh YHECCHHS 3MiH JJO YUHHOTO a/IMiHICTPaTHBHOT'O MPOLIECYAIbHOTO 3aKOHO/IaBCTBA
IIOJI0 MEXaHI3MY 3alpOBaKCHHS Ta MOAAIBLIOTO ICHYBaHHS i 3acTOCyBaHHS mHpeneaeHTiB. Hum
HaBEeIEHO KOHKPETHI MPOMO3HILiT 010 BIOCKOHAJICHHS 3aKOHY, PO3pOOJIEHO MPOEKTH 3aKOHOAABUUX
3miH [28]. [IpoTe 10 chOTOMHI KOIHA 3aKOHOJaBYA iHII[IaTHBA OO 3aIPOBaKEHHS B YKpaiHi «1pa-
BOBOTO IPELE/ICHTY» HE 3HAUIIIIA M ITPUMaHHS 3aKOHO/IABIIEM.

He moxHa 3anepedyBaty ToH (hakT, 1110 BU3HAYAIBHUM Y TPOIECi peamizamii JUCKpeniiHnX
TTOBHOBa)XKEHB € caMe Cy0’ €KT IPaBO3aCTOCYBAaHHS, HOTO CBITOIVIS, HE3aJIeKHICTD, 30aTHICTh IPOTH-
JisiTy ipodeciiHuM edopMaltisM, ajpKe i Yac 31iHCHEHHSI TAKUM Cy0’€KTOM CBOiX MOBHOBA)KEHb
BiH KepYy€eThCS IPABOCBIIOMICTIO, COIIaTHHOIO Ta IPABOBOIO MO3MIII€I0, 33 IIF0€ BCi CBOT BMIHHS 1 pi-
BEHb KBaJIi(ikawii Tomo. Po3mmpenHs Mex qUCKpeLiiHIX ITOBHOBAXKEHb 1 JOMyCTHMa CBOOO/Ia 1pa-
B03aCTOCYBaya B IEMOKPAaTHYHUX KpaiHaX € IPsMO MPOTOPLIHHAMH PiBHIO Ta (hopMaM MpaBOCBiI0-
MOCTI cy0’€eKTiB MpaBo3acTocyBaHHs. ToMy OOMEXEHHS IPaBO3aCTOCOBHOTO PO3CYAY >KOPCTKUMU
HOPMAaTHBHUMH paMKaMH B KpaiHaxX IMOCTPaJIHCHKUX MPABOBUX CHUCTEM HACIIPABAl € MOBHICTIO BH-
MpaBIaHUM 1 IEBHUM YHHOM yOe3redye ajpecaTiB akTa IpaBo3acTocyBaHHs [29].
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pwanunm, gxi 3akpimieni B Koncrutymii Ykpainun Ta mponay0iapoBaHi B 3aKOHAX YKpaiHH,
repen0dadaroTh, M0 JiSUTBHICTh HA JIEPKABHHUX MOMITHYHUX IOCANAX, Y ACpPKaBHUX KOJIETiadbHHUX
opraHax, mpodeciiiHa FisTIBHICTh CyAiB i MPOKYpPOPIB, BiiiCbKOBa cIyk0a Ta CIy:x0a B OpraHax
JIepKaBHOI BIIagM ¥ OopraHax MICIIEBOTO CaMOBpAIYBaHHS Iependadae NOOPOUYECHICTH 1 HEymepe-
JOKEHICTH 0ci0, 110 3MiHCHIOITH BiAMOBIAHY AisbHICTE. Oco0a, AKa BHpIIIye aqMiHICTPaTUBHY YU
CYIIOBY CIIpaBy, Ma€ KepyBaTHCS BIACHOIO ITPABOCBIOMICTIO Ta OyTH HE3aJIe)KHOIO Bl CTOPOHHBOTO
BIUMBY. OHAK Y peaJbHOMY KHUTTi Tak OyBae He 3amkan. [1icis BiAXomy Bi «coriamicTHIHOT 3aK0H-
HOCTI» i TOTaJIbHOTO KOHTPOJIIO BUSBMIIOCS, IO 3a0€3MEUUTH 33A€KIapOBaHl IPUHIUIN HETIPOCTO.
OpnHrMH IEpeKOHAHHSMH BIUTMHYTH Ha 0¢i0, SIKi HaJIiJIeHi BIaI0I0 Ta BUKOHYIOTh, 30KpeMa, TUCKpe-
LIHY KOMIIETEHIIi10, Ty>Ke BaXKO. J[Jst IbOTO MAIOTh MiATH CTPUMYBAIbHI YMHHUKH, OTHUM 13 SIKUX,
Ha Hallly IYMKY, € IPAaBOBUIl MPEIeCHT.

Heo0XiaHO miIKPEeCIUTH, 110 BaXKJIMBUM MOMEHTOM B aIMIHICTPAaTHBHOMY CYIOYHHCTBI € BH-
3HAYEHHS 3 MPABOBHMH MEXaMU CYIOBOTO PO3CYyay MIOAO aaMiHiCTpaTuBHOIO po3cymy. OcobnuBo
e BaXIIMBO Yy CIpaBax, y SKUX BIANOBiIa4eM € KoleriallbHUW Cy0’eKT myOsiuHOl aamiHicTparii.
VYBaxkaemo, 110 i MEX1 MalOTh OKPECIIIOBATUCH PILICHHIMU HaWBHIIOT Cy/I0BOT IHCTAHIII.

Ha nymky pociiicekoro BueHoro C. IloTaneHka, OCHOBONOJOXHAMH MOMEHTAMH ISl BH-
3HAYEHHS PABOBUX MeX (KOPIIOHIB) CYIIIBCBKOTO PO3CYAY €, 3 OXHOTO OOKY, MPaBOPO3yMiHHS, a
3 iHIIOro OOKY, cymoBe mpaBo3actocyBanHs [30]. Tak, HayKOBelb AOCHTIHKYE 3 MOMISAAY MPABOPO-
3yMiHHsI 3apaxyBaHHs nocTaHoB [Inenymy i [Ipe3unii BUIIOTO CyIoBOrO OpraHy 110 JDKEpel Mpasa,
a 3 OISy CYJIOBOTO MIPAaBO3aCTOCYBaHHS — 3a0€3MeYECHHS BUILIUM CYZOBHM OPIaHOM €IHOCTI Cy/Io-
BOI IPAKTUKK HIKYKX CyAiB. Y CBOIO 4epry, ykpaiHchkuii yuenuid M. CaBunH 3a3Havae, 1o CTalicTh
CyZ0oBOi NpakTHKK B ceHcl crarti 13 3akony «IIpo cymoycrtpiii i craryc cynaiB» 3abe3nedyeThces,
30KpeMa, MUITXOM BU3HAHHS 000B’s3KOBOCTI mocTaHoB BC, xoua i BU3HAETHCS MPABO CYAY, IO PO3-
DIsa€ KOHKPETHY CIIPaBy, BIACTYIUTH Bix npaBoBoi nmo3uuii BC, naBiBmy BigmnosigHi MotusH [31].
AmnaJti3 nonoxxeHb yacTvH 6—7 ctarti 13 3akony Ykpainu «IIpo cyaoycTpild i cratyc cymuip» [32] nae
IiICTaBHM BBa)KAaTH [P0 BU3HAHHS B HAC PUHANHMHI CyZIOBOTO MPELEACHTY.

VYBaxkaeMo 3a3HaueHi BUILE MO3MII] BYEHNX TaKMMH, IO 3acIyroBYIOTh Ha yBary. YcrajieHa
CyIIOBa TIPAKTHKA € OIHUM 31 CKJIaHUKIB MPaBoBOi Bu3HaueHOCTI. OcobH, SKi € BiIOBITAIEHUMH
3a peOpMyBaHHS CyIOBOI CHCTEMH, OCOOH, sIKi 3aiiMalOTh aJIMIHICTPATHUBHI MTOCAIU B CyNaX, CYIIi
Ta aJIBOKATH, KOXXKEH Ha CBOEMY PiBHI MAIOTh 30CEPEANTHCH Ha 3a0€3MEUeHH] CTaIOCT] CY/10BOT IpaK-
TUKH. ChOTOIHI 1€ MUTAHHS € BKpail BAXJIMBUM, 30KpeMa, JUIs CyAOYHHCTBA i YKpaiHCHKOI IOpH-
CIIPYICHIIIT 3arajioMm.

Mexi cynoBOi BIaAM YiTKO BH3HAYa€ 3aKOH, y HOTO paMKax, 3 OJHOTO OOKY, OITyCKA€Th-
sl TUlyMaueHHsI, CyZOBUI pO3CyJ, IHTEpIIpeTalis, Cy/10Ba «IIPaBOTBOPUICThY, 3aXUCT TIpaBa, 3 iH-
IIOT0 — 3aCTOCYBaHHS 3aKOHY 70 (pakTHYHHMX oOcTaBuH crpaBu. Ock Mexa cynoBoi Biagu [33].
Mu npuXnIIbHI 10 TOTO, IO CYIH, OCOOIMBO HI)KYMX IHCTAaHLIN, MalOTh MEHIIE JOIYCKaTh TIIy-
MadeHHs ¥ IHTepIIpeTalito 3aKkoHy. [ pOTo € Cyau BUIIMX iHCTAHIINA. A B3arami I Micis Mae
noxutagarucs Ha [lnenym BC. Bepxosuuii Cyn yciM ckiagoMm cyaaiB y nocranoBax IlneHymy mae
JlaBaTH po3’ICHEHHS CyzaM i cyaasaM. Tak 3BaHHH BUIBHUH «po3Cym», SIK aAMIHICTPaTUBHHH, TaK i
CY[IOBHH, Ha HAaIly AyMKY, He 3a0e3Meuye € JHOCTI aAMIHICTPAaTUBHOI T CYIOBOI IIPAKTHKH, CIIPHSIE
3IIOBKMBAHHSM 1 KOPYIIIIi.

Jist DOKTpHUHU TpeleNeHTy 3aJIeKUTh Bl iepapXii CymiB, OCKIIBKH BiJl IIBOTO 3aJIC)KHUTH CHIIA
MIPELEACHTY, KA CTAHOBUTH PIIICHHS TaKOTO Cydy. bymb-saKkuii cyn 3000B’s13aHUN TOTPHUMYBATHCH
MIPELeACHTY BUIIOTO CYAY Ta, SIK MPABUIIO, ITOB’SI3aHUK CBOIM PIIIEHHSM 1 PIIICHHSAMH CYIiB PiBHOT
ropucaukiii [34]. ToOTo iepapxis opraHiB BIaau Mae 3HAYCHHS U CHIH nipeneneHTy. OTxe, fioro
BHUKOPUCTAHHSI, OKPIM IHIIIOTO, MOXE CIIPHATH 3a0€3MECUCHHIO €JIEMEHTapHOTO MOPSIKY B JCpiKaB-
HOMY YIPaBIiHHI Ta IPaBOCYL, IO 3MIHCHIOE KOHTPOIB 32 MisSUTBHICTIO MMyOMiYHOI aAMiHICTpaIlii.
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Juis oOTpyHTYBaHHS TIepeBar Cy[JOBOTO NpeleNeHTy i Yac 3MIHCHEHHS MpaBOCYIAs Hay-
xoBenb A. JXypaBibOB HaBOIAWTH HU3KY NEPEKOHIMBUX apryMeHTiB. BumimmMo neski 3 Hux: 1) 11
JOKTPHHA 3HAYHO 3MEHIITY€ IIPAaBOBY HEBU3HAUEHICTB IIiJ] Yac BUPIMICHHS CIpaB; 2) 3a Iii i€l T0K-
TPHHHU YCYBa€THCS HEOOXITHICTh MOCTIHHOI apryMeHTallii IeBHUX MPAaBOBUX MHUTAaHb, IO BXKe OyIn
MIPEIMETOM CYIOBOTO PO3IIISAY; 3) YCYBA€ThCS CBAaBUIBRHA MiSUTBHICTH CYAIIB Y MpoIleci 3aificCHeH-
HS TIPaBOCYAJS; 4) JOKTPHUHA CYIOBOTO MPELEACHTY IPYHTYEThCS Ha CIIPaBeIMBOCTI, 0 HabyBae
CBOTO 3HAYEHHS B MPHUHIMUI «ITOIiOHI CIIpaBW MAalOTh BUPIIIYBAaTHCh B OIHAKOBHH cmocio» [35].
Hageneni aprymMeHTH IpuTaMaHHi i aAMIHICTPAaTUBHOMY MPELEACHTY. 30KpeMa, 3aKpiIuIeHHs He00-
X1JHOCTI 3aCTOCYBaHHS aJIMiHICTPAaTHBHOTO MPELEACHTY 3MEHIIY€E MTPABOBY HEBU3HAYEHICTH ITiJT 4ac
BUPIIICHHsI YIIPABIIHCHKUX CIIPaB; CIPaBEIJIMBICTh HAOyBa€ CBOTO 3HAUCHHS B MPHUHIIMIN «IOJi0-
HI CIIpaBM MalOTh BUPIIIYBATHCh B OIHAKOBHH CHOCIO»; 3a0e3MeuyeThesi MPUHIIMI PIBHOCTI 0COOH
nepe]| 3aKOHOM, BiJ0OyBaeThCsl 3amo0iraHHs TUCKpUMiHalii y cdepi myOaiyHO-IPaBOBHUX BIHOCHH.
OnHak «ropsi i3 IepeBaroko NpeleACHTIB ICHY€E CYyTTEBHIA HEJOMIK, SIKUI TTOJISITAE B TOMY, IO KiJlb-
KIiCTh MPEIECHTIB HEYXMUIBHO 3POCTAE ¥ YaCTO BOHM CyIiepedaTh OMUH OqHOMY» [36].

Pa3om i3 THM BapTo BiA3HAYWTH, IO NMPABOBHUI MPELENEHT € HEBIJl'€MHUM €IEMEHTOM CHUC-
TEeMH JKepes TpaBa Oyab-sKoi KpaiHH i IEBHUM NTPABOBHM MOJIOKEHHSIM, COPMYJILOBAaHUM B aKTi
BIIMOBITHOTO YIIOBHOBAYKEHOTO JIEP)KaBHOTO OpraHy (Cyay, opraHy BUKOHAaBYOI BJIaJH, «KBa3icymo-
BOTO» OpraHy aJMiHICTpaTUBHOI IOCTHLIIT). Y mpolieci BUPIIEHHS! KOHKPETHOTO MPaBOBOT'O MTHTaHHS
3a BIICYTHOCTI 200 HEBH3HAUEHOCTI HOT0 3aKOHOJABYO] peryiaMeHTallil BiH € IPaBOBUM OPIEHTHPOM
HiJ Yac BUPILICHHS MOJAJIBIINX ONHOpiAHUX cnpaB [37]. [loromkyeMoch i3 THM, IO NpeLEeneHT
JUISl YKpaiHCBKOI MPaBOBOI CUCTEMH MOXKE CTaTH e()EeKTHBHHM 3acO00M, SIKUIl peryjaroBaTHME HOBI
CYCHIJIbHI BITHOCHHH, JIO SKMX NPaBOBa CHUCTEMa HE BCTHTa€ i yCYHYTH HEJOCKOHAJICTh, Cylepe-
YJIMBICTH 1 HESCHICTh 3aKOHOMaBCTBa [38].

BucHoOBKH 3 q0cigKeHHS i NepcneKTHBY NOAAJbLIINX PO3BiIOK y nboMy Hanpsmi. [Ipa-
BOBa BU3HAUCHICTB € OJTHUM 31 CKJIAJIHUKIB Jil BEpXOBEHCTBA NpaBa. CHICTh Y 3aCTOCYBaHHI 3aKOHY
BCiMa OpraHaMu JIepKaBHOI BJIQJM TapaHTye 3aXWUCT 0COOM Bij MOpyIIeHs Ii mpaB, cBOOON Ta iH-
TepeciB cy0’€KTaMH BJaJHHUX MMOBHOBA)XEHb. 3 OIVIAY Ha BEMMUYE3HY KUIBKICTh B YKpaiHi HOpMa-
THUBHO-IIPABOBUX aKTIB, SIKI MalOTh YAMaJIO HEIOMIKIB 1 MPAaBOBUX IMOMHJIOK 1 HAJIGKHUM YHHOM HE
BPETYJIBOBYIOTh CYCIIIbHI BITHOCHHH, 3alIPOBAKCHHS IHCTHTYTY «IPABOBOTO IPELENCHTY» MOIJIO
0 MpHUHECTH KOPUCTh HALlIOHAIBHIA MPABOBiH CHCTEMI i MOKpAIUTH CUTYalilo 3 PO3B’SI3aHHSM ITy-
OJ1IYHO-ITPaBOBUX CIIOPIB, SKUX, YPAXOBYIOUH 3aBAaHTA)XXEHICTh aJIMiHICTPAaTUBHHUX CYiB, ChOTOAHI
JIECATKY TUCSY. 3aKOHU Ta 1HII HOPMAaTUBHO-IIPABOBI aKTH Ha Cy4acHOMY €Talli Halloi Jep)KaBH,
SIK MO)KEMO CIIOCTEpiraT, He B CHJI TapaHTyBaTH BHUPIMICHHS IUX MpoOiieM. YBakaeMo, 10 aaMi-
HICTpaTHBHUH 1 CyTOBHH NPEUEACHTH € CTPUMYBIFHUM YHHHHUKOM JIOITYHIEHHS NMPOTHIPABHOCTI
KoJIeTiaJJbHUMH Cy0’ekTamMu myOuiyHoi axMmiHicTparii. Bumora noTpumaHHs MpaBOBUX IPELIE/ICHTIB
crpusiiia 6 OJHAKOBOMY 3aCTOCYBAaHHIO 3aKOHO/IABCTBA B aHAJIOTIYHMX YMOBAX IIOJO Pi3HUX 0Ci0.
YrpoBaKEHHsI TPaBOBOTO IPENEACHTY 3MEHIIUTh HaJMipHYy TPHBAJICTh IPOLECY NMPUHHSATTS pi-
LIeHb KOJICTiaJIbHUMH Cy0’€KTaMM BJIAJHUX ITOBHOBaXKEHb, 3HU3UTH OIOPOKPATHYHHUN 1 KOPYIILiii-
HIifl CKITAIHUKH B IXHIH TisutbHOCTI. Lleff iHCTUTYT cipusITHME MOTPUMAHHIO B IPABO3aCTOCYBaHHI,
30KpeMa, TaKUX MPHUHITUIIB MIPaBa, sIK MPaBOBa BU3HAYCHICTh, PiBHICTh, 3aKOHHICTH, 3a1modiratumMe
3ITOBKUBAHHSAM BiJMOBITHIMH KOJICTiallbHIMH OpraHaMH{ Ta IX WICHAMH, «Pi3HOOOIO» yIpaBIliH-
CBHKOI IIPAKTHKH, BU3HAYaTHME HAIPSIM ITi/1 9ac BUPILIEHHS CIOPIB Y CyAaX 3a IXHbOT y4acTi.
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